
in brief
M&C Moves Northern California 
Office to San Francisco
Murchison & Cumming, LLP has relocated its Northern California offi ce 
to San Francisco’s fi nancial district, moving into a space at 275 Battery 
Street, also known as Embarcadero Center West. Formerly located in 
the East Bay, with the move to San Francisco the fi rm expects to be 
able to provide clients with expanded legal services, in part because 
of the addition of attorneys to the offi ce with complementary practices. 
The fi rm, which last year celebrated its 80th anniversary, defends 
businesses, professionals and individuals against civil lawsuits in 
California and Nevada.  

“Growing the fi rm’s Northern California presence is one of the fi rm’s 
priorities for 2011 and, with this move into San Francisco, we believe 
we will be well positioned for that growth,” said Managing Partner Jean 
M. Lawler.

Murchison’s Northern California offi ce fi rst opened its doors in the 
East Bay in December 2002. Eight years later, it has established deep 
roots in the region, with attorneys and staff who are tied to the area, 
both professionally and personally. “We have defi nitely established 
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a presence in Northern California,” commented Kasey C. 
Townsend, who relocated from San Diego to take the helm 
as Partner in Charge of the offi ce upon its opening, calling 
it a moment of “serendipity” when she was approached by 
the fi rm with the opportunity to open its Northern California 
offi ce.

Senior Partner Michael B. Lawler, who spearheaded 
inception of the Northern California offi ce in its original 
Pleasanton location, was impressed by how quickly the 
practice developed, outgrowing three locations before this 
move to San Francisco.

“With the move, the current caseload and the economy 
picking up, I see signifi cant growth for the San Francisco 
offi ce, with it becoming a full-service offi ce making a 
signifi cant contribution to the fi rm’s overall success,” Mr. 
Lawler said. 

M&C Names Partners in Three Offices 
and Adds Of Counsel in San Diego
M&C is pleased to announce that Scott J. Loeding, Cooper 
W. Collins and Tim M. Agajanian have been named Partners 
and that Joseph Fox has joined the fi rm as Of Counsel.

Mr. Loeding joined the fi rm’s San Diego offi ce 
over a decade ago. He focuses his practice 
on appellate law and law and motion matters, 
specializing in complex business and tort 
litigation. Known for his attention to detail 
and ability to make complex issues easily 
understood, Loeding has a record of many 

summary judgment wins, as well as the favorable published 
appellate decision in Havery v. The Landing Homeowners 
Association (2008) 162 Cal.App.4th 809, to his credit.

Mr. Collins, of the fi rm’s Orange County offi ce, 
practices in the areas of professional liability, 
real estate, and general business litigation. 
He has been published in the Privacy & 
Data Security Law Journal, and has served 
as speaker to numerous medical centers on 
professional liability topics. Collins’ recent 

victories include securing summary judgment in favor of his 
clients, prominent Orange County probate attorneys, in a 
legal malpractice action, and obtaining a money judgment 
for more than a quarter of a million dollars in favor of a 
landlord client. 

Mr. Agajanian of the fi rm’s Los Angeles offi ce, 
known for providing practical, hands-on advice 
to regional and national clients in business 
transactions and litigation, as well as his ability to 
work out creative terms and solutions that keep 
deals “on track” and prevent litigation, regularly 
advises clients in such industries as petroleum, 

oil and gas, waste management, insurance and construction. 
Agajanian, who attributes strong client relationships and 
teamwork to his success, has also been named Co-Chair of 
the fi rm’s Business Litigation practice group and Chair of the 
Toxic Tort & Environmental practice group.

Mr. Fox, who has been named Co-Chair of the 
fi rm’s Business & Real Estate Transactions 
practice group, brings with him years of 
experience in handling business formations, 
purchases and sales of businesses, 
litigation of business disputes, real property 
purchase and sale dissolution, disassociation 
and breach of contract, residential and 

commercial real property purchase and sale transactions, 
residential and commercial unlawful detainers, boundary 
and easement disputes and landlord and tenant matters. 
He has held leadership positions in the San Diego County 
Bar Association, Foothills Bar Association and with the 
Consumer Attorneys of San Diego. Mr. Fox has also served 
as an arbitrator in a real estate matter and numerous 
attorney fee disputes for the San Diego County Bar Fee 
Arbitration Committee. His pro bono work includes handling 
matters for, and providing general counsel services to, the 
Lupus Foundation of Southern California. 

Five M&C Partners Recognized as 2011 
Super Lawyers
M&C is pleased to announce that fi ve of its attorneys have 
earned the distinction of having been chosen by their peers 
as 2011 Southern California Super Lawyers®. The annual 
listing, based on peer evaluations, was recently released by 
Law & Politics and published in Los Angeles Magazine and 
The New York Times.

All fi ve attorneys are veteran “Super Lawyers.” The Murchison 
& Cumming partners selected for the 2011 list are:

Jean M. Lawler, Managing Partner of the fi rm 
and Co-Chair of the Insurance Law practice 
group. This marks Ms. Lawler’s sixth consecutive 
year on the list. An expert on insurance law, Ms. 
Lawler is a Past President of the Federation of 

Defense & Corporate Counsel (FDCC), an international 
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legal organization. She has also served as a Director of DRI, 
Lawyers for Civil Justice and the Association of Southern 
California Defense Counsel.

Friedrich W. Seitz, the fi rm’s former Managing 
Partner, Chair of the International Law practice 
group, and Co-Chair of the Business Litigation 
and Product Liability/Utilities practice groups. This 
is his eighth consecutive Super Lawyer mention. 

A premier trial lawyer and member of the Los Angeles 
Chapter of the American Board of Trial Advocates, Diplomat 
rank, Mr. Seitz is also a member of the FDCC and former 
Chair of its Product Liability Substantive Law Section.

Michael B. Lawler, Co-Chair of the fi rm’s 
Employment Law practice group. A Past President 
of the Association of Southern California Defense 
Counsel, this marks the seventh consecutive year 
that he has been named to the list. Mr. Lawler, a 

seasoned trial lawyer, has been recognized as one of the 
“Best Lawyers in America” and a “Leading Employment 
Lawyer in California.” He has served on the national board 
of the American Board of Trial Advocates, is a member of its 
Los Angeles Chapter and a member of the FDCC.

Guy R. Gruppie, Co-Chair of the fi rm’s Emerging 
Risks & Specialty Tort Litigation practice group 
and immediate Past-Chair of the fi rm’s General 
Liability & Casualty practice group. This is Mr. 
Gruppie’s third year as a Southern California 

Super Lawyer. He is a member of the Los Angeles Chapter 
of the American Board of Trial Advocates and the FDCC, 
having served as Co-Chair of the FDCC Trial Tactics 
Substantive Law Section from 2004-2008.

James P. Collins, Jr., six-time Super Lawyer and 
respected Orange County trial lawyer. Mr. Collins 
is a Past President of the Association of Southern 
California Defense Counsel and was a Founding 
Partner of the former fi rm of Cotkin & Collins. He 

is a member of the American Board of Trial Advocates and 
the FDCC.

Guy Gruppie Serves as Adjunct Professor 
of Law at Southwestern University
Guy R. Gruppie was selected to co-teach a California Civil 
Procedure course, as an adjunct associate professor of 
law, with plaintiff’s attorney Kevin Boyle of law fi rm Panish, 
Shea & Boyle during the spring semester at Southwestern 
University School of Law.

The course focuses on pretrial, trial and appellate procedure 
in the state courts of California, and is predominantly 
attended by third-year law students on the verge of 
transitioning from student to attorney. The curriculum is 
intended to provide practical and bar-required knowledge of 
California’s many and intricate statutes, not only supplying 
the context necessary for comprehension, but also offering 
insight on how best to research statutes applicable to 
particular cases. 

Mr. Boyle’s objective in inviting a defense attorney to co-
teach the course was to provide the class with balanced 
commentary, said Mr. Gruppie.

Having served as a moot court judge and a speaker at various 
academic institutions, Mr. Gruppie said he is enjoying taking 
part in the education of law students, and commented on 
the importance of establishing a defense attorney presence 
through roles as educators, speakers and public fi gures. “It 
is incumbent upon us to voice our opinions and show pride 
in our role within the civil justice system,” he said.

Champions of Justice: Friedrich Seitz and 
Michael Lawler
Two of the fi rm’s trial attorneys, Friedrich W. Seitz and 
Michael B. Lawler, described as “two of the most important 
defense attorneys in this town,” were recently featured as 
guest speakers on KRLA 870 radio show, Champions of 
Justice.

Hosted by renowned plaintiff attorneys, Thomas V. Girardi 
and Robert Finnerty, Mr. Seitz and Mr. Lawler were invited 
to give the defense “its day” on Champions of Justice.

“They come into a case and, as far as we’re concerned, 
the value of that case diminishes because we know several 
things: we know they can try the lawsuit, we know that they 
can be every bit as clever as you, they’re going to have the 
right experts, they’re going to have all that stuff,” Mr. Girardi 
said of the M&C attorneys.

Show highlights included a discussion on the merits of 
practicing courtroom etiquette.

“You get a lot of cases where it’s a dog fi ght, 
and it doesn’t have to be a dog fi ght,” Mr. Lawler 
said on the topic of contentious attorneys.

They also discussed when it is appropriate to 
settle and when to take a case to trial.
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“I’ve had cases where we’ve tried the cases and prevailed, 
and we should have prevailed. There are many cases out 
there that have no merit,” said Mr. Lawler.

“One of the things that we put a large emphasis on is to look 
at a case and try to get an early valuation before all of these 
expenses are incurred,” Mr. Seitz added in regards to the 
cost of litigation.

Past Champions of Justice guest speakers include Los 
Angeles County District Attorney Steve Cooley, Chief Judge 
for the United States District Court for the Central District of 
California Audrey Collins, and legal clerk and environmental 
activist Erin Brockovich.

Champions of Justice airs every weekend in Los Angeles, 
San Diego, San Bernardino, San Francisco and Sacramento, 
discussing legal issues facing Americans today with special 
guests in the legal and political fi elds.

Guy Gruppie Selected as “Top Attorney” 
by Pasadena Magazine for Second 
Consecutive Year
Guy R. Gruppie has been named a San Gabriel Valley “Top 
Attorney” for the second consecutive year in a survey of 
peers and judges conducted by Pasadena Magazine.

Attorneys and judges from the San Gabriel Valley and 
metropolitan Los Angeles area cast votes for the lawyers 
who, according to their peers, are most esteemed in their 
practice specialties. 

Mr. Gruppie was named to the 2010 “Top Attorney” list in the 
category of Personal Injury Litigation. He is the Co-Chair of 
M&C’s Emerging Risks & Specialty Tort Litigation practice 
group and is also a member of the fi rm’s Product Liability 
and General Liability & Casualty practice groups, the latter 
of which he chaired from 2004 to 2009.

Mr. Gruppie is a 10-year resident of Arcadia with other ties 
to the San Gabriel Valley. He is a member of the Pasadena 
Bar Association, a volunteer coach and sponsor of the 
Arcadia American Little League, and has been a participant 
in the City of Arcadia’s annual Law Day.

Pasadena Magazine “Top Attorneys” were honored at a 
November 4th reception held in Pasadena.

Abolishing the Collateral Source Rule?
Lisa D. Angelo
langelo@murchisonlaw.com

Currently pending before the California Supreme Court is 
Rebecca Howell v. Hamilton Meats & Provisions, Inc. In 
Howell, a private insurance covered plaintiff was injured 
by the negligent driving of an employee of the defendant, 
Hamilton Meats & Provisions, Inc. Ultimately, a jury 
awarded plaintiff Howell compensatory damages in the total 
amount of $689,978.63, which included $189,978.63 for 
“past economic loss, including medical expenses.” Plaintiff 
Howell was also awarded $150,000 for future economical 
loss including medical expenses, $200,000 for past non-
economic loss (including physical pain, mental suffering, 
loss of enjoyment of life, disfi gurement, physical impairment, 
inconvenience, grief, anxiety, humiliation and emotional 
distress), and $150,000 for “future non-economic loss.”  
After the verdict was rendered, defendant Hamilton fi led a 
“post-verdict reduction motion” (a.k.a. “Hanif/Nishihama” 
motion or rule) to reduce the amount of the jury’s award in 
connection with the plaintiff’s past economic loss, including 
medical expenses. After a lengthy oral argument between 
the parties on defendant Hamilton’s post-trial motion, the 
trial court reduced plaintiff Howell’s net award from the full 
amount of the medical bills to the amount the providers 
actually accepted, for a difference of $130,286. See Howell 
v. Hamilton Meats & Provision, Inc., 179 Cal. App. 4th 686, 
692-93 (2009).  

Plaintiff Howell appealed the trial court’s decision to the 
Fourth Appellate District Court of Appeal of California, and 
on November 23, 2009, the appellate court reversed the trial 
court’s post-trial reduction order in a monumental opinion that 
turned the post-trial verdict reduction procedure on its head. 
In fact, the appellate court ruled that any order reducing a 
jury-related medical expense award violated the Collateral 
Source Rule. Going one step further, the appellate court held 
that post-trial Hanif/Nishihama motions are “unauthorized” 
under California’s Code of Civil Procedure in that no section 
of the Code provides for such a procedure. Finally, the court 
disapproved the Third Appellate District’s opinions in both 
Hanif v. Housing Authority of Yolo County, 200 Cal. App. 3d 
635, 641 (1988) which held that an award of damages for 
past medical expenses in excess of what the medical care 
and services actually cost constitutes overcompensation 
and Greer v. Buzgheia, 141 Cal. App. 4th 1150, 1154 (2006) 
which approved Hanif and the post-trial verdict reduction 
procedure nearly two decades later.  
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The issues upon which Supreme Court review of the Fourth 
Appellate District’s ruling has been granted are twofold: (1) 
Is the difference between gross medical bills and the actual 
amount voluntarily accepted by the medical provider as 
payment in full from plaintiff’s healthcare insurer – dubbed 
the “negotiated rate differential” in the Howell decision – a 
collateral source under the Collateral Source Rule? And, (2) 
Did the trial court follow proper procedure in determining the 
reduction of past medical specials portion of the verdict?

Twenty-two years ago, the Third Appellate District Court of 
Appeal of California held, in Hanif v. Housing Authority of 
Yolo County, that an award of damages for past medical 
expenses in excess of what medical care and services 
actually cost constitutes overcompensation.” The appellate 
court reasoned that according to select provisions of 
the California Civil Code, well-established caselaw, and 
treatises, the purpose of tort law is to compensate a plaintiff 
and restore him or her back to the place that they were prior 
to the alleged injury. In short, the Third Appellate District 
held that a plaintiff is entitled to recover up to and no more 
than the actual amount expended or incurred for their past 
medical expenses so long as the amount is reasonable. 
This defense-favored and oft-cited ruling, has a couple 
important and distinct aspects that opposing plaintiffs are 
quick to note in their appellate briefs: (1) California’s Medi-
Cal program paid for all the plaintiff’s injury-related medical 
care and services – thus Hanif is a narrow ruling limited to 
Medi-Cal cases; and (2) Medi-Cal has subrogation and lien 

rights limited to the amount of its payment.

Thus, in cases where Medi-Cal was not the third party pocket 
book, such as private insurer, Hanif was and remains easily 
distinguishable.

To read the full article, please visit www.murchisonlaw.com and 

navigate to the “Articles & Alerts” page.

Legal Alert: Expedited Jury Trials
Edmund G. Farrell, III
efarrell@murchisonlaw.com

On September 30, 2010, Governor Schwarzenegger signed 
into law what is perhaps the biggest change in California 
civil procedure in many years. The Expedited Jury Trials 
Act (AB 2284) was developed over 18 months by a wide-
ranging Judicial Council group that included advocates who 
otherwise agree on little. It is modeled on similar quick trials 
that have been offered in New York and South Carolina for 
at least fi ve years. Treated as regular civil trials, cases would 
be heard — on a date certain — before a judge and a jury 
of eight. Each side is limited to three peremptory challenges 
and must put on their case in three hours, including opening 
and closing arguments, with a goal of concluding the case 
in one day. Participation is voluntary, verdicts — reached by 
six jurors — are binding, and appeals and post-trial motions 
are strictly limited.

The standard Rules of Evidence would normally apply, 
but the parties could agree to relaxed rules. Witness lists, 
exhibits, proposed jury verdict forms, jury questionnaires, 
and other materials, are exchanged 25 days prior to trial.  
Evidentiary objections will be addressed at a pre-trial 
conference, eliminating disputes during trial.

A key element is the high/low agreement by both plaintiff 
and defense: the plaintiff is guaranteed some recovery and 
the defense’s liability is capped. From the plaintiff’s point-
of-view, he receives some money, even if the jury decides 
he is entitled to nothing. On the defense side, the high may 
be the insurance policy limit or less.  Insurance carriers 
avoid excessive judgments and bad faith claims, and a 
defendant’s individual liability is also resolved. The high/low 
agreement is not disclosed to the jury.

Proponents of expedited trials believe cases 
involving relatively small amounts of money, 
between $10,000 and $50,000, are most likely 
to go to quick trials. Relatively simple matters, 
such as small personal injury, slip and falls, 
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or small auto accidents, are prime candidates.  However, 
expedited jury trials are being used in higher value cases of 
up to $1 million in other states with results similar to verdicts 
awarded in longer trials.

The Expedited Jury Trials Act went into effect on January 
1, 2011. M&C will be providing a seminar in the near future 
to address the ins-and-outs of the Expedited Jury Trial Act 
and what all insurance companies need to know. Look for 
further information on this in the near future.

M&C Jogs for Justice
M&C participated in Justice Jog 2010, an annual community 
service event held by the Greater Los Angeles Chapter of 
the Association of Legal Administrators (“GLAALA”).

The Justice Jog is a 5K walk or run marathon which 
encourages law fi rms to “raise the bar for community 
service” by running, walking or volunteering. Net proceeds 
for the 2010 Justice Jog went to Shoes That Fit, a non-profi t 
organization helping children in need receive new shoes 
and clothing for school.

Volunteers braved the 5K marathon in drizzly, overcast 
weather in support of the worthy cause. Participants from 
M&C included Jasmine Young, the fi rm’s Executive Director 
and GLAALA Chapter Offi cer, attorney Molly E. Healy, 
and staff members David Bustle, Stephanie Vandenberg, 
Elizabeth Mandujano and Phillip Gnesin. Staff family 
members also participated in the jog.

M&C staffers Elizabeth Mandujano and Phillip Gnesin place second 
in their age groups.

Diversity in Practice: Emerging Risks & 
Specialty Tort Litigation
Guy R. Gruppie and Heather L. Mills, Co-Chairs of M&C’s 
newly-formed Emerging Risks & Specialty Tort Litigation 
practice group, and their team of attorneys, handle a variety 
of matters for a variety of clients.

“One day we may be handling a major product liability 
matter, the next a contract dispute, and the next a major 
injury matter or a defamation case,” he said. “And it could 
be for a Fortune 500 company, international manufacturer, 
a local business, or even a movie star or sports fi gure. 
[Variety] keeps our work challenging and exciting.”

Mr. Gruppie and Ms. Mills are proud of not just the abilities, 
but also the diversity, that their team offers. The practice 
team includes Corine Zygelman, a fi rst-generation American 
with an international and culturally rich background, raised 
by her Polish father, a Holocaust survivor, and Turkish 
mother, who grew up in Mexico.

Abraham Berger, who has extensive experience 
representing clients in state courts as well as in arbitration 
and mediation proceedings, speaks fl uent German, Spanish 
and conversational French.

Former stage actress and business owner Nanette G. Reed 
used the talents she gained from her varied professional 
background to gain victory during her fi rst trial.

Newest to M&C and the practice group, Mary C. Trinh is also a 
fi rst-generation American. Her family immigrated from Vietnam 
in the 1980s, and she is fl uent in the Chiu Chau dialect.

Ms. Mills was once a professional ballerina, performing with 
the Los Angeles Opera. More recently, she was selected as 
a 2010 Southern California Super Lawyer®.

Mr. Gruppie was a journalist before redirecting his career 
into law, reporting and editing for the Los Angeles Times
when it was widely thought to have the nation’s best sports 
department.

“We have a terrifi c group of attorneys who have broadly 
different backgrounds, including what they studied as 
undergraduates and may have done in the workplace before 
law school. I think that is part of the reason we have such a 
broad source of referrals – we connect with our clients in a 
way beyond just achieving consistently good results. It is an 
impressive thing in this day and this business environment 
to say you have been a client’s attorney for many years.”
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Summary Judgment Granted in Nevada 
Contribution Action in Favor of 
Subcontractor Insurer with “Ongoing 
Operations” Additional Insured 
Endorsement
In A Case of First Impression In Nevada , General Contractor 
Found To Not Be An Additional Insured in CD Action Where 
Endorsement Was Limited To “Ongoing Operations” - ISO 
Form CG 2010 10/93 

The Clark County District Court granted summary judgment 
on a cross-complaint for contribution, arising out of an 
underlying construction defect action, defended by Jean 
M. Lawler, Michael J. Nunez and Carolyn A. Mathews. Mid 
Century Insurance Company’s insured, Sunstate Landscape 
& Lawn, was a landscape subcontractor for National 
Union’s insured General Contractor, Falcon Development, 
on four large condominium developments in Las Vegas, 
Nevada. Mid Century issued CG 2010 10/93 Endorsements 
on Sunstate’s policies naming Falcon Development as an 
additional insured. The endorsement limited coverage for 
Falcon to property damage that occurred during Sunstate’s 
“ongoing operations” and did not provide complete 
operations coverage for Falcon.

Construction defect litigation was fi led against Falcon 
by the owners and homeowners associations of the four 
condominium developments. Arrowpoint Capital Corp., 
the insurer that defended and indemnifi ed Falcon in the 
four construction defect actions, sued National Union for 
indemnity and contribution, and National Union fi led a third 
party complaint against Falcon’s subcontractors’ insurers, 
including Mid Century.

The M&C team moved for summary judgment in favor of 
Mid Century on the basis that coverage did not exist under 
Sunstate’s policy for the claims asserted against Falcon 
Development in the four construction defect actions because 
the damages involved did not occur during Sunstate’s 
ongoing operations. The suits were brought by the 
homeowners and their associations after the condominiums 
were purchased and occupied and the damages, therefore, 
did not occur during Sunstate’s ongoing operations. The 
Clark County District Court agreed 

that, under the plain and ordinary meaning
of the CG2010 10/93 endorsement, coverage 
for Falcon was limited to claims for property damage 
that occurred during Sunstate’s ongoing operations and 
there was no completed operations coverage for Falcon. 
The complaints fi led against Falcon in the four underlying 
construction defect actions alleged only property damage 
that occurred after Sunset’s work on those project was 
completed. This issue was one of fi rst impression in 
Nevada.

Summary Judgment Granted in Favor of 
Excess Carrier in Bad Faith & Coverage 
Action
After six Amended Complaints, a trip to the Court of Appeals 
and a Phase I Declaratory Relief trial, summary judgment 
was granted in favor of the fi rm’s excess insurer client by 
the Orange County Superior Court on the threshold of the 
start of the Phase II trial.

This matter involved an underlying multi-million dollar claim 
that began with allegations that defective bags had been 
supplied by the insured for the packaging of boxed wines, 
allegedly resulting in wine contamination. The bags had 
been manufactured in the U.S., with the contaminated wine 
generating Australian and European losses/claims. Suit 
was never fi led by the claimant against the insured supplier 
and the matter was eventually settled. The insured sought 
coverage for the claim under both its primary and excess 
policies of insurance. The primary and excess carriers 
investigated the claim and ultimately indemnifi ed the insured 
for the loss, with a subrogation action being fi led in Australia 
against the manufacturers of allegedly defective taps.

The insured fi led an action for breach of contract and “bad 
faith” against both the primary and excess 
carriers in the Orange County Superior Court 
claiming that, among other things, the insurers 
had not properly investigated the claim and had 
not properly indemnifi ed it for the loss. Early in 
the action, the defense prevailed on a “choice 
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of law” motion, in which 
the court ruled that Illinois 
law applied, rather than 
California law, and the 
excess carrier prevailed 
in having a demurrer 

sustained without leave to 
amend on other issues. After 

a trip to the appellate court 
on the demurrer resulted in the 

matter being returned to the trial 
court for trial, the matter proceeded 

to the Phase I trial.  After receiving certain 
rulings in Phase I of the trial and prior to the start of 

the Phase II trial, summary judgment was sought on behalf 
of the excess carrier on the grounds that the fi rm’s client 
did not breach the insurance contract by either failing to 
indemnify the insured or by failing to investigate the loss. 
The trial court granted summary judgment for the excess 
carrier, fi nding that it had indeed investigated the claim 
and that it had fully indemnifi ed its insured, thereby leaving 
plaintiffs with no viable cause of action against the excess 
carrier.

This matter was handled by attorneys Jean M. Lawler, Bryan 
M. Weiss and Daniel G. Pezold.

Court Rejects Plaintiff’s Plea to Extend 
Negligent Infliction of Emotional Distress 
for Bystanders
The role technology plays in negligent infl iction of emotional 
distress claims was at the heart of a case successfully 
handled by Stephen K. Anderson and Gina E. Och. The 
case arose out of injuries allegedly sustained by Plaintiff 
Michaela Kellner in February 2007, when she slipped, or 
tripped, and fell down a set of stairs that she was descending 
on premises owned by Defendant California College of the 
Arts, which is located in Oakland, California.

Michaela Kellner was talking to her mother, Sheryl Kellner, 
on her mobile phone when the incident occurred. As a result, 
Sheryl Kellner claimed that she was “present” at the scene 
of her daughter’s fall, and sustained emotional distress 
premised on her status as a “bystander.” Prominent San 
Francisco plaintiff attorney Christopher Dolan argued that, 
with the advancement of technology, experiencing the injury 
of her daughter via a cell phone satisfi ed the requirements 
for Sheryl Kellner to be considered a bystander. Plaintiff 
used the example of people watching loved ones perish on 
television during the 9/11 attacks to support her argument.

In their Motion for Summary Judgment, Mr. Anderson and 

Ms. Och countered plaintiff’s argument with recent case law 
limiting the scope of negligent infl iction of emotional distress 
based on a bystander theory. The basic elements, as set forth 
in Thing v. La Chusa, 48 Cal.3d 644, 663-664 (1989), are:

plaintiff must be closely related to the victim,• 

plaintiff must be present at the scene of the injury-• 
producing event at the time it occurs and is then aware 
that it is causing injury to the victim, and 

as a result, suffers emotional distress beyond that which • 
would be anticipated in a disinterested witness.

The defense argued that, while Sheryl Kellner is closely 
related to Michaela Kellner as her mother, and although she 
heard some commotion over the telephone at the alleged 
moment of the incident, there was absolutely no showing 
that she had an appropriate level of sensory awareness 
at the scene of the injury-producingevent, or that she was 
then aware that California College of Arts was causing her 
daughter harm. The Superior Court agreed with the defense 
and granted its Motion for Summary Judgment.

Client Dismissed from Wrongful Death 
and Product Liability Case Involving Zip 
Line Fatality
Maria D. Toto successfully brought a dismissal for her 
client, who designed and built a zip line structure placed 
at a fi rearms training institute in Pahrump, Nevada. Upon 
completion of construction, M&C’s client provided extensive 
training on the proper procedure for operating the zip line, 
and expressly directed the institute’s employees to remove 
riders from the zip line through the use of an aluminum 
ladder. Approximately six months after construction of the 
zip line and completion of training, the institute decided to 
swap out the ladder for a heavy weight, steel scissor lift. On 
July 4, 2007, during an event held at the institute, one of 
the employees sent a gentleman down the zip line prior to 
the scissor lift platform being lowered. The man struck the 
platform head-on and suffered fatal injuries.

The fi rearms training institute sued M&C’s client and the 
zip line company was named as a third-party defendant. 
The institute alleged claims of negligence, strict liability, and 
breach of warranty, but agreed to dismiss M&C’s client upon 
receipt of Ms. Toto’s Motion for Summary Judgment. 
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Defense Judgment in Employment Suit 
Against Church
Michael D. McEvoy, Sr. and Maria A. Starn gained judgment 
for the defense in a case arising from claims of marital status 
discrimination in violation of California Fair Employment 
and Housing Act and wrongful termination. The plaintiff, an 
unmarried woman, fi led suit against the church after she 
was terminated from her position as a preschool teacher 
at the church-owned and operated elementary school. The 
plaintiff alleged that the motivating reason for her termination 
was that she was living with her boyfriend and raising a child 
with him without the benefi t of marriage. 

The church did not dispute the basis for the adverse 
employment action taken against plaintiff. Rather, defense 
counsel successfully argued that, as a nonprofi t religious 
corporation, it has a religious right to discriminate against 
employees who interfere with the corporation’s religious 
mission. During a bifurcated trial on the defendant’s 
constitutional affi rmative defenses, the defense successfully 
established that its employment action against the plaintiff 
was motivated by a legitimate religious justifi cation, i.e. 
that the plaintiff’s conduct in living with the boyfriend and 
raising a child with him confl icted with the church’s religious 
mission and beliefs. 

After fi nding that the religious justifi cation submitted by the 
defendant was not “pretext” for any improper purpose (such as 
gender, marital status or pregnancy discrimination), the Orange 
County Superior Court entered judgment for the defendant.

Case Against Security Company 
Dismissed for Waiver of Costs
Tim M. Agajanian and German A. Marcucci resolved a negligent 
security and assault and battery case for a waiver of costs.

The plaintiffs, who alleged to be prominent clothing manufacturers, 
sought damages against the company providing security for the 
building where they were tenants. They alleged that the security 
personnel, in conjunction with the building’s owners, threatened 
to use force against the plaintiff and their guests in order to 
deny them access to the plaintiff’s leased premises. One of 
the plaintiffs further claimed that one of the security personnel 
tackled him to the ground, and another security personnel used 
a Taser on one of the guests. The plaintiffs sought damages of 
more than $400,000 in actual damages, in addition to pain and 
suffering and punitive damages.

After engaging in written discovery and deposing plaintiffs, 
plaintiffs agreed to dismiss their case against the security 
company for a waiver of costs.

Actions Against Plumbing Supply Client 
Dismissed
Robert M. Scherk and Scott J. Loeding successfully brought 
a Dismissal with prejudice for their client in a matter arising 
from product liability, breach of warranty and breach of 
contract claims.

Plaintiff Hale & Sons, Inc., a plumbing contractor which 
purchased plumbing fi xtures in connection with its plumbing-
related construction work, fi led suit against client Hughes 
Supply, Inc., which distributes and sells plumbing fi xtures. 
The plaintiff claimed that it purchased approximately 300 
P-Traps, which are found in almost all sink drains, from the 
defendant, and that the P-Traps were installed by Hale & 
Sons in a condominium project. Hale & Sons claimed the 
P-Traps were defective in design and manufacture, but 
that the defects did not become known until after installed 
throughout the San Diego condominium and that all the 
traps had to be replaced at a cost of over $30,000.

The plaintiff replaced most of the traps, but did not fi le suit 
until some six years after the traps were purchased and four 
years after the alleged damages were discovered. M&C 
fi led a Demurrer to each of the fi ve causes of action arguing 
that plaintiff’s strict liability and negligence claims were 
barred by a three year statute of limitations, and that the 
breach of implied and express warranty claims, and breach 
of contracts claims were barred by a four year statute of 
limitations.

Rather than attempting to oppose the Demurrer fi led by M&C 
on behalf of its client, plaintiff’s counsel wrote to Mr. Scherk, 
stating: “Plaintiff has multiple matters it is pursuing right now 
and has indicated that it may want to forego pursuing one 
of the matters. Would your client be willing to make a small 
settlement offer and execute mutual releases in exchange 
for a Dismissal with prejudice?”

Mr. Scherk responded that it was apparent the plaintiff’s suit 
was time-barred when it was fi led and thus had no merit. 
He indicated that no settlement would be made, but that 
he would recommend a waiver of costs in exchange for 
a Dismissal with prejudice. Five days later, the plaintiff’s 
counsel agreed to dismiss M&C’s client in exchange for a 
waiver of costs.
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                                                                           Rising to the Top
              With opportunities such as the German                                                                                                                                           
     Legal Trainee Program (Rechtsreferendare)                                                                                                                              
  and Summer Associate Program, M&C has a history 
of providing practical, hands-on legal education to law 
students. The same applies to full-time staff working toward 
a Juris Doctorate.

Chantel LaFrades, one such staff member, began 
her career with the fi rm as a receptionist in the 
Northern California offi ce. Five years later, she is 
working as a paralegal while attending law school. 
Ms. LaFrades decided to obtain a Juris Doctorate

after a promotion from receptionist to legal assistant.

“During my undergraduate career, I knew I wanted to help 
others. After working at M&C, I felt like I could maintain those 
goals and help others on a client level,” said Ms. Lafrades.

M&C attorney Corine Zygelman followed a similar 
path. Ms. Zygelman was a paralegal at the fi rm 
when she decided to attend law school. On advice 
from her mother, she tested out the waters of a 
legal career through paralegal work. “I really 

enjoyed being a paralegal, but decided I still wanted to fulfi ll 
my dream of becoming a lawyer,” she said.

Both Ms. LaFrades and Ms. Zygelman attest to the diffi culty 
of committing to both a full-time job and law school, but 
they also indicate advantages of working in a law fi rm while 
studying for a law degree.

Ms. Zygelman tapped into the knowledge of M&C’s attorneys 
for assignments. “What better time to do your homework 
than when you have an offi ce full of attorneys who can 
provide guidance?” she said.

Though balancing work, school and parenting has been a 
challenge, Ms. LaFrades kept her goal in mind and is now 
only months away from graduation. “I love where I am, and 
I know what I want to do,” she said.

Ms. Zygelman is a Partner in her 21st year with the fi rm, 
while Ms. LaFrades is set to take her bar exam in May. M&C 
wishes her the best.

       M&C is Pleased to Introduce
Gina Bazaz is a Partner in the Los Angeles offi ce of M&C 
where she focuses her practice in complex litigation and 
high exposure matters.
Point of Interest: Ms. Bazaz has worked with the 
Barristers Domestic Violence Project.

Joseph Fox is Of Counsel in the San Diego offi ce of 
M&C where he focuses his practice in business and real 
estate transactions and general liability and casualty.
Point of Interest: Mr. Fox’s pro bono work includes 
handling matters for, and providing general counsel to, 
the Lupus Foundation of Southern California.

Mark M. Gnesin is a Senior Associate in the Orange 
County offi ce of M&C where he focuses his practice in 
general liability and construction defect.
Point of Interest: Mr. Gnesin is Judge Pro Tempore for 
the Orange County Superior Court.

Joyce H. Hahn is an Associate in the Los Angeles 
offi ce of M&C where she focuses her practice in law and 
motions, general liability, product liability, construction 
and business litigation.
Point of Interest: Prior to joining M&C, Ms. Hahn 

participated in a summer associate program in South Korea.

Valarie H. Jonas is a Partner in the San Francisco offi ce 
of M&C where she focuses her practice in insurance 
coverage and complex commercial litigation.
Point of Interest: Ms. Jonas was selected as a 2011 
International Fine Art and Specie Insurance Conference 
delegate.

Philip A. Kraft is a Senior Associate in the Los Angeles 
offi ce of M&C where he focuses his practice in general 
liability, business litigation and construction defect 
litigation.
Point of Interest: Mr. Kraft served as a prosecutor for a 
number of Southern California municipalities.

Mary C. Trinh is an Associate in the Los Angeles offi ce 
of M&C where she focuses her practice in the areas of 
emerging risks and specialty tort litigation and general 
liability.
Point of Interest: Ms. Trinh is fl uent in the Chiu Chau 
dialect.

Bryan J. Ure is an Associate in the Las Vegas offi ce of 
M&C where he focuses his practice in the areas of general 
liability, construction defect and premises liability. 
Point of Interest: Mr. Ure is a travel and college sports 
enthusiast. 
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2011 Insurance Roundtable Series
Join us for these informative and interactive roundtable 
discussions on “cutting edge” topics affecting insurers, risk 
managers, brokers and agents, presented by Insurance 
Law practice group Co-Chairs Jean M. Lawler and Bryan 
M. Weiss.

Insurance Roundtable Series

June 14  Defending with Independent Counsel

September 13 Writing Effective Reservation and Denial   
  Letters

November 15 Important Court Decisions this Year for the  
  Insurance Industry

Attendance Details

Time  Noon - 1:30 p.m. Lunch will be served

Location  Murchison & Cumming, LLP
  801 South Grand Avenue, 9th Floor
  Los Angeles, CA 90017

Cost  No charge; Limited seating

Registration amilian@murchisonlaw.com

Parking  Grand Avenue entrance
  Parking will be validated

Telephonic Participation is available for non-local 
attendees.

For more information, please contact Arleen Milian, 
Director of Client Relations at 213.630.1071 or amilian@
murchisonlaw.com.

This program is approved for MCLE continuing education 
credits.

RPA and CPCU credits are being requested.

CA DOI CE’s - Application Pending.

Upcoming Speaking Engagements
Carolyn A. Mathews, “Policies, Policies Everywhere, but Not 
a Drop of Coverage,” West Coast Casualty Construction 
Defect Seminar, May 12 - 13, 2011, Anaheim, CA

Bryan M. Weiss, “Reserving Rights and Potential Impact 
on Coverage,” PLRB/LIRB 2011 Regional Adjusters 
Conferences, June 22-23, 2011, Baltimore, Maryland 
(eastern region); September 7-8, 2011, Indianapolis, 
Indiana (central region); November 8-9, 2011, Sacramento, 
California (western region)

Bryan M. Weiss, “Application of the Genuine Dispute 
Doctrine in Bad Faith Claims,” USLAW Network Midwest 
Regional Fly-In Meeting, August 11, 2011, Cleveland, OH
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Training/Education & 
Other Client Services

Client Services

Auditing Services• 

Coordinating, National, Regional and Local  • 
 Counsel Services

Expert Witness Services• 

Monitoring Counsel• 

Pre-Appellate Trial Related Services• 

Professional Education, Claims Handling  • 
 and Fraud Training & Certifi cation

Sexual Harassment and other Employment  • 
 Training

For assistance with these or any other services offered 
by M&C, including formulation of special programs to 
serve your company’s specifi c needs, please contact 
Jean M. Lawler.

www.murchisonlaw.com

L O S  A N G E L E S     O R A N G E  C O U N T Y    S A N  D I E G O     S A N  F R A N C I S C O     L A S  V E G A S



ORANGE COUNTY
200 West Santa Ana Blvd., Suite 801

Santa Ana, CA 92701
(714) 972-9977

Partner-In-Charge: Dan L. Longo

SAN DIEGO
Symphony Towers

750 B. St., Ste. 2550
San Diego, CA 92101

(619) 544-6838
Partner-In-Charge: Kenneth H. Moreno

SAN FRANCISCO
Embarcadero Center West

275 Battery Street, Suite 550
San Francisco, CA 94111

(415) 524-4300
Partner-In-Charge: Kasey C. Townsend

LAS VEGAS
6900 Westcliff Drive, Suite 605

Las Vegas, NV 89145 
(702) 360-3956

Partner-In-Charge: Michael J. Nuñez

LOS ANGELES
801 S. Grand Ave., 9th Fl.
Los Angeles, CA 90017

(213) 623-7400
Managing Partner: Jean M. Lawler

801 S. Grand Avenue
Ninth Floor
Los Angeles, CA 90017

Office Locations




